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ETHICS CASE

Physician Encounters with Human Trafficking: Legal Consequences and Ethical
Considerations

Commentary by Jonathan Todres, JD

Abstract

There is growing recognition and evidence that health care professionals
regularly encounter—though they may not identify—victims of human
trafficking in a variety of health care settings. Identifying and responding
appropriately to trafficking victims or survivors requires not only training
in trauma-informed care but also consideration of the legal and ethical
issues that arise when serving this vulnerable population. This essay
examines three areas of law that are relevant to this case scenario:
criminal law, with a focus on conspiracy; service provider regulations,
with a focus on mandatory reporting laws; and human rights law. In
addition to imposing a legal mandate, the law can inform ethical
considerations about how health care professionals should respond to
human trafficking.

Case

Dr. W is an obstetrician working at a women'’s health clinic in a state that has a high
prevalence of human trafficking. A couple arrives at her office, requests a private
consultation, and asks whether she keeps information confidential. She assures them
that she follows all state and federal laws and regulations regarding the management of
protected health information.

The couple informs Dr. W that they “employ and manage” several young women as sex
workers. They ask if the clinic would be able to screen their employees for sexually
transmitted infections (STIs). They clarify that all services will be compensated; however,
they request that no health records be kept for the women. They state that this is
necessary to assure the women that they will not be at risk of being arrested because of
the nature of their work.

Dr. W feels wary about providing STI testing and managing care for this small group of
patients outside of her clinic's standard operating procedure. Dr. W understands that,
legally, she is required to maintain health records for all patients, but she is also
concerned that this particular underserved and vulnerable group of young women would
never receive appropriate gynecological care if their employers find out she keeps
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records for them. The couple promise to facilitate the patients’ compliance with STI
treatments, if necessary. Dr. W feels torn: she wants to give the women the best care
possible while also protecting the community from the possible spread of STls. But she
also worries that, by agreeing to terms set by the couple who employs and manages
these women (who might be trafficked and some of whom might be minors), she might
be complicit in their exploitation.

Commentary

There is growing recognition and evidence that health care professionals regularly
encounter—though they may not identify—human trafficking victims in various health
care settings [1]. Identifying and responding appropriately to trafficking survivors
requires not only appropriate clinical training but also consideration of the legal and
ethical issues that arise when serving this vulnerable population. This essay examines
three legal areas relevant to this discussion: criminal law, with a focus on conspiracy;
service provider regulations, with a focus on mandatory reporting laws; and human
rights law. In addition to imposing a legal mandate, the law in these areas can inform
health care professionals’ ethical considerations in responding to human trafficking
during clinical encounters, at an institutional level, and as a profession.

Conspiracy Law and Health Care for Sex Trafficking Victims

Although it might seem strange to raise the specter of conspiracy charges with regard to
a well-intentioned physician, an analysis of conspiracy law can illuminate some of the
ethical issues in this case. Criminal conspiracy has four elements: an objective, a plan
showing the means to accomplish that objective, an agreement between two or more
people to cooperate to achieve that objective, and an overt act in furtherance of the
crime [2]. Here, the couple who operates a prostitution business has set out the plan,
and an act in furtherance of the crime—whether it is sex trafficking or a related charge
such as pimping (living off the proceeds of the prostitution of another person) [3] or
pandering (recruiting and retaining a person in prostitution) [4]—appears imminent. The
critical question, from a legal perspective, is whether Dr. W and the couple have entered
into an agreement to achieve the criminal objective.

To determine whether a person has agreed to conspire to commit a crime, the law asks
whether: (1) she knows of the crime and (2) either (a) she intends to participate, (b) the
crime is very harmful, or (c) she has a “stake” in the crime [5].

For the first element, given what the couple has conveyed to Dr. W—that they run a
prostitution ring—she could not plausibly deny knowledge of a crime. Prostitution is
illegal, as are operating a prostitution business and sex trafficking [3, 4, 6, 7]. If minors
are among those individuals “employed” by the couple, the couple would be running a
child sex trafficking ring—they are engaged in recruiting, harboring, and maintaining
individuals to engage in commercial sex acts (when a child is the victim, a prosecutor
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does not need to show force, fraud, or coercion was used by the defendant, as the
consent of a minor is irrelevant for the crime of sex trafficking) [7]. If the couple uses
force, fraud, or coercion to keep adults in their control, they likely are engaged in sex
trafficking of the adult women as well.

Next, although it may be fair to conclude that the doctor does not intend to participate in
the crime of sex trafficking, or have the purpose that the crime occur, the other two
options for the second element put the physician’s actions in more doubt. Courts have
stated that "when a serious crime is involved, a supplier of goods or services may be
'held liable [for conspiracy] as a participant on the basis of knowledge alone,’ even if ‘it
cannot reasonably be said that the supplier has a stake in the venture or has acquired a
special interest in the enterprise™ [8, 9]. For example, a California appellate court stated
that the operator of a telephone answering service might be able to be charged with
conspiracy in an extortion, narcotics distribution, or counterfeit money scheme based on
his knowledge that the telephone service was being used to facilitate one of these
crimes, even if he did not intend to participate in the crime [10].

Human trafficking seems to be an obvious example of a crime that is very harmful. The
harm inflicted on its victims can be life threatening [11]. Even if a court would be
reluctant to convict a defendant (e.g., physician) on knowledge alone based on the
crime’s severity, the question remains whether the physician in this case has a "stake” in
the enterprise. That element can be met when (1) the defendant charges the criminals
(here, the couple) inflated rates, (2) the goods or services have no legitimate use, or (3)
there is no legitimate use for the volume of goods supplied [9]. If Dr. W is paid more than
her usual rates, she would have a stake in the enterprise. If she charges her usual rates,
the case against her is not as strong. It might depend in part on whether she is paid
“under the table.” If she agrees to keep no patient records, for example, she might not
record the payments. Proceeds received “off the books” might arguably give Dr. W a
stake in the enterprise.

There are legitimate concerns about prosecuting a physician for conspiracy in a case like
this one. Unlike cases involving telephone operators and others whose involvement may
be more clearly motivated by profit, the physician aims to provide needed care. Equally
important is what a successful prosecution might mean in terms of implications for
clinicians’ practice. What would physicians be required to inquire about—from a legal
and ethical standpoint—beyond what is necessary to treat a patient from a clinical
standpoint? Could a threat of conspiracy charges have a chilling effect on patient-
physician communications? And, relevant to this case, would physicians be reluctant to
treat certain vulnerable populations out of fear that doing so might inadvertently involve
them in a criminal conspiracy? Ultimately, these questions and their broader policy
implications weigh against the view that a physician such as Dr. W should be charged
with conspiracy to commit sex trafficking or related crimes, unless there is clear evidence
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that the physician is charging excessive rates and has little interest in helping these
patients.

Although it might not be appropriate to proceed with conspiracy charges against Dr. W, it
could be argued that, by providing care, Dr. W would be helping the couple to continue
using these women and girls in their prostitution business. Therefore, examining the
case through a conspiracy law lens highlights a critical ethical question: Should the
physician’s participation in this endeavor be viewed as enabling the exploitation of these
women and girls?

Clinicians’ Duty to Report Suspected Sex Trafficking or Sexual Exploitation of Minors

If any of the young women controlled by the couple are minors, Dr. W might have a legal
duty to report these cases. All fifty states have mandatory reporting laws for child
maltreatment [12, 13]. Health care professionals typically are deemed mandatory
reporters and must report suspected abuse and neglect of children (under mandatory
reporting laws, physicians or the hospital typically must report the case to child
protective services, law enforcement, or both) [13]. In the past several years, some
states have expanded their mandatory reporting laws to cover human trafficking (as of
December 2015, 14 states had included sex trafficking as reportable acts, and ten of
those also included labor trafficking) [13]. If a physician practiced medicine in one of
those states and an underage girl who was part of this scheme presented with
symptoms that suggest she might be a sex trafficking victim, the physician would be
violating the law by failing to report this case. However, states that have not expressly
included sex trafficking in their mandatory child abuse reporting laws still include “sexual
abuse” and/or “sexual exploitation” as reportable maltreatment [13]. Because
symptoms of sexual abuse, sexual exploitation, and sex trafficking can overlap, it would
be difficult for a physician to argue that a patient shows signs of being a victim of sex
trafficking, but not sexual exploitation or sexual abuse. A physician’s recognition of
sexual abuse symptoms or similar harms that are possibly the result of sex trafficking
should trigger his or her reporting of the case. Said another way, if, based on his or her
examination of a patient, a physician suspects a child has been subjected to sexual
abuse, it would be a troubling result if we allowed the physician to not report solely
because the physician suspects that the abuse occurred in the context of money or food
being exchanged for sex.

The physician’s duty to report if she suspects that a minor is being sexually abused or
trafficked is supported by the purpose of mandatory reporting laws, which is to spur
intervention in appropriate cases to prevent further harm to children. If a physician
continues to provide health care services while remaining silent about the continued
sexual exploitation of a child, her actions would fail to achieve the goal of reducing harm
to children.
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Research shows that some health care professionals do not report all suspected cases of
child maltreatment [1]. Reasons for not reporting include concerns that a report will not
help the child or family, may result in further harm, or could chill future communication
between patient and physician [1]. Clinicians’ concerns about mandatory reporting laws
must be taken seriously, particularly because in many settings, social service agencies
may not have the capacity to handle additional cases or might lack specialized training to
serve child trafficking survivors [1]. To be clear, however, the legal and ethical obligation
of health care professionals in these scenarios is to seek help for the child, not to return
her to her abusers. The response to physicians’ concerns about mandatory reporting
laws must be to address them at a policy level by strengthening social service agencies’
capacities to help at-risk and exploited children rather than to allow clinicians and others
who work with children to decide for themselves on a case-by-case basis whether and
when to comply with the law.

Health Care Professionals’ Obligations under Human Rights Law

Human rights law is also relevant in this context, even if its legal authority in the United
States is more limited (although the United States has supported the development of
human rights treaties historically, it has been slow to ratify them once they are adopted)
[14]. There is no question that human rights law prohibits human trafficking [15, 16]. For
example, in the Rome Statute of the International Criminal Court, the definition of a
“crime against humanity” includes “enslavement” which itself is defined as including
“trafficking in persons, in particular women and children” [17]. Beyond treaty law, given
that slavery violates customary international law [18], there is an argument that human
trafficking—the experience of which is akin to enslavement for many victims—is also
prohibited under customary international law, meaning that prohibition applies to every
country, regardless of whether it has ratified an applicable treaty.

Physician facilitation of human rights violations has long been debated in other contexts,
most notably with interrogation of prisoners of war or enemy combatants [19]. Should
physicians participate in actions that might rise to the level of torture? Are they ensuring
patients’ survival and well-being or merely enabling harm? A similar question could be
asked here: Should a physician participate in—and accept compensation for aiding—a
scheme that involves the sexual exploitation of young women and girls? The answer
must be no. The desire to assist vulnerable patients is understandable, as is the concern
that the patients’ situation might become worse if the physician refuses to offer care.
But there are other options in this scenario, not least of which is that the physician can
ensure the couple is reported to law enforcement so police can investigate.

Conclusion

Evaluating Dr. W's dilemma using a conspiracy law framework highlights the idea that
her participation, while perhaps well-meaning, may actually facilitate exploitation.
Mandatory reporting laws indicate that Dr. W has a duty to report any minors
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“employed” by the couple. Finally, human rights law reminds us of every person’s duty
not to participate in human rights violations, however well-intentioned we might think
our actions are. Ultimately, the ethical challenges raised by this case, combined with the
growing recognition that many health care professionals encounter human trafficking
[20], should prompt the medical profession to develop guidelines for responding to all
forms of human trafficking. Requiring relevant health care professionals to be trained in
identifying and treating trafficking survivors would not only help reduce and perhaps
even avoid harm, but also strengthen the broader responses to human trafficking. A
multisector response is needed to prevent, identify, and respond effectively to human
trafficking, and health care professionals like Dr. W have critical roles to play.
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The people and events in this case are fictional. Resemblance to real events or to names of
people, living or dead, is entirely coincidental.
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